UNI TED STATES DI STRI CT COURT
FOR THE
DI STRI CT OF VERMONT

CONSERVATI ON LAW EOUNDATI ON,
Pl aintiff,
v. : Docket No. 2:03-cv-121

HANNAFORD BROS. CO., MARTIN S
FOODS OF SOUTH BURLI NGTON, | NC.,
SKI PCO, INC., TI RE WAREHOUSE
CENTRAL, INC., LIMOGE BROTHERS,

I NC. (AKA LI MOGE BROS.), ROBERT J.
AND RI CHARD LI MOGE, ERNEST C.
HOECHNER, JR., THE MERCHANTS
BANK, and LUCI A | NVESTMENTS, |NC.,

Def endant s.

CPI N ON AND ORDER

Plaintiff Conservation Law Foundation (“CLF"), an
envi ronnment al organi zation, brings a citizen-suit action under 8§
505(a) of the Clean Water Act (“CWA” or “Act”), 33 US.C A 8
1365(a) (West 2001), agai nst Defendants Hannaford Bros. Co., et
al. (“Hannaford”). CLF alleges that Hannaford is violating 8§
301(a) of the CWA, 33 U S.C A 8§ 1311(a) (West 2001), by
di scharging pollutants through a stormdrain systemw thout a
Nat i onal Pol lution D scharge Elimnation System (“NPDES’) permt.

33 U.S.C.A § 1342 (West 2001 & Supp. 2003).
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Hannaf ord avers that existing regulations do not require a
permt for the Burlington Plaza stormdrain and pi pe and
therefore noves to dismss the conplaint pursuant to Fed. R G v.
P. 12(b)(6). The other named defendants have joined this notion.
For the reasons set forth below, the Court GRANTS Hannaford’s
nmotion and di sm sses the conpl aint against all defendants.

| . Background

A. Underlving Facts

The follow ng facts, taken from CLF s conplaint are assuned
to be true for the purposes of this notion. At the center of
this dispute is Burlington Plaza, a conmmercial property |ocated
on Shel burne Road in South Burlington, Chittenden County,
Vernmont. The Pl aza contains a parking | ot approxi mately nine
acres in size. Runoff fromprecipitation falling on Burlington
Pl aza and surroundi ng properties flows to a stormdrain in the
center of the parking |lot via drainage contouring. Fromthere,
the runoff drains through a subsurface pipe into a swale | ocated
al ong Queen City Park Road. The swale enpties into Potash Brook
which, in turn, flows into Shel burne Bay of Lake Chanplain. Lake
Chanplain is a “navigable water” under the CWA. The Burlington
Pl aza stormdrain and pipe (“Burlington Plaza”) is a “point
source” under the CWA.  The runoff from Burlington Pl aza
di scharges materials into the swal e and Potash Brook, including

oil, grease, netals, chloride, phosphorus, bacteria, suspended



solids, turbidity, and nitrate nitrogen. These materials are
“pol lutants” under the CWA

Def endant Hannaford is incorporated in the State of Mine
and registered to conduct business in Vernont. Hannaford wholly
owns Defendant Martin’s Foods of South Burlington. Hannaford and
Martin's Foods own, operate and control Burlington Plaza and its
stormdrain system The remaining named Def endants own, |ease or
oper at e busi nesses adjacent to Burlington Pl aza.

Plaintiff CLF is a private, not-for-profit organization,

i ncorporated in Massachusetts and authorized to carry on
activities in Vernmont. CLF s purpose is to solve environnental
probl ens that “threaten the people, comrunities, and natural
resources in New England.” Pl.’s Conpl. at 3 (Doc. 1). CLF
clains approxi mately 600 nenbers in Vernont, including
approximately 30 who live in South Burlington. Several of CLF s
menbers own property abutting Potash Brook downstream of the
Burlington Pl aza.

According to CLF, the discharge of pollutants from
Burlington Plaza harns CLF' s recreational and aesthetic interests
in the inpacted waters. CLF asserts that the CWA requires a
NPDES permt for the discharge of pollutants from Burlington
Pl aza and that by discharging pollutants wthout such a permt,

Def endants are violating the CM\A



B. Requl atory Franework

The CWA, 33 U.S.C. A 88 1251-1387 (West 2001 & Supp. 2003),
is intended to “restore and maintain the chem cal, physical, and
biological integrity of the Nation’s waters.” 33 U S. C A 8
1251(a). Section 301(a) prohibits “the discharge of any
pol lutant” unl ess that discharge conplies with other specified
provi sions of the Act, including §8 402. 33 US.CA 8§ 1311(a).*

Section 402 provides for the issuance of NPDES permts that
all ow the hol der to discharge pollutants notw thstandi ng the
general prohibition inposed by 8 301(a). 33 U S.CA 8 1342(a).

NPDES permts may be issued by EPA or by state agencies that have

! The term “di scharge of pollutant” neans “any addition of

any pollutant to navigable waters fromany point source.” 33
US CA 8 1362(12). In relevant part, 33 U S.C.A 8§ 1362 also
st ates:

Except as otherw se specifically provided, when
used in this chapter:

(6) The term “pol |l utant nmeans dredged spoil, solid

wast e, incinerator residue, sewage, garbage, sewage

sl udge, munitions, chem cal wastes, biological
mat eri als, radi oactive materials, heat, wecked or

di scarded equi pnent, rock, sand, cellar dirt and

i ndustrial, municipal, and agricultural water. :

(7) The term “navi gable waters” neans the waters of the
United States, including the territorial seas.

(14) The term “point source” neans any discernible,
confined and di screte conveyance.

33 US.CA 8§ 1362.



been duly authorized by EPA. 33. U S.CA 8 1342(a)-(b). In
Vernmont, the NPDES programis adm nistered by the Vernont Agency
of Natural Resources (“VANR').

In 1987, Congress anended the CWA by enacting the Water
Quality Act. Pub. L. No. 100-4, 101 Stat. 7 (codified in
scattered sections of 33 U S.C A 88 1251-1387). The Water
Quality Act added 8 402(p), “Muinicipal and Industrial Stormater
Di scharges,” Pub. L. No. 100-4 8§ 405, 101 Stat. 7 (codified at 33
US CA § 1342(p)), to the CWA.  Section 402(p) mandates a two-
phase regul atory approach to the discharge of pollutants in
stormnvater. Section 402(p)(1) prohibits EPA or state agencies
fromrequiring NPDES permts for “discharges conposed entirely of
stormmvater” until October 1, 1994. 33 U.S.C A § 1342(p)(1).?2
Section 402(p)(2) exenpts four categories of stormater
di scharges fromthis permt noratorium

(A) A discharge with respect to which a permt has been

i ssued under this section before February 4, 1987.

(B) A discharge associated with industrial activity.

(C© A discharge froma nunicipal separate storm sewer

serving a popul ation of 250,000 or nore.

(D) A discharge froma nmunicipal separate storm sewer

system serving a popul ati on of 100,000 or nore but |ess

t han 250, 000.

33 US.CA 8 1342(p)(2).

Section 402(p)(2) also provides EPA or authorized state

2 The date was originally set for October 1, 1992 but was
| ater extended. Pub. L. No. 102-580, 106 Stat. 4797 (codified at
33 US.CA 8§ 1342(p)(1)).



agencies with residual authority to designate that a stormater
di scharge requires a permt if the discharge “contributes to a
violation of a water quality standard or is a significant
contributor of pollutants to waters of the United States.” 33
U S.C.A § 402(p)(2)(E)

For the categories of stormmater discharges set forth in 8§
402(p) (2) (“Phase | discharges”), 8 402(p)(3) mandates NPDES
permts and 8 402(p)(4) establishes a tinetable by which EPA is
to pronul gate regul ations setting forth permt application
requi renents. 33 U S.CA 8 1342(p)(3)-(4). 1In 1990, EPA
promul gated a Phase | rule pursuant to §8 402(p)(4). Nationa

Poll utant Di scharge Elimnation System Permit Application

Requl ation for Stormwvater Discharges, 55 Fed. Reg. 47,990 (Nov.

16, 1990) (codified at 40 CF. R pts. 122-24). The Phase | rule
requires NPDES permits for those categories of discharges |isted
in 8§ 402(p)(2).

Congress directed EPA to conduct a study of those stornmater
di scharges not identified in 8 402(p)(2) (“Phase Il discharges”).
33 US.CA 8 1342(p)(5). Section 402(p)(5) sets forth the
pur poses of this study:

(A) identif[y] those stormnater discharges or classes

of stormnater discharges for which permits are not

requi red pursuant to paragraphs (1) and (2) of this

subsecti on;

(B) determn[e], to the maxi num extent practicable, the

nature and extent of the pollutants in such di scharges;

and
(C) establish[] procedures and nethods to control
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stormnvat er di scharges to the extent necessary to

mtigate inpacts on water quality.
33 U S.C.A 8§ 1342(p)(5)

Section 402(p)(6) requires EPA to issue regul ati ons based on
the results of the study. 33 U S C A 8 1342(p)(6). The
regul ations shall “designate stormwater discharges other than
[the Phase | discharges identified in 8 402(p)(2)] to be
regul ated to protect water quality” and “establish a
conprehensive programto regul ate such designated sources.” 1d.
At mninmm the programnust: “(A) establish priorities, (B)
establish requirenents for State stornmwater nanagenent prograns,
and (C) establish expeditious deadlines.” 1d. The program “nmay
i ncl ude performance standards, guidelines, guidance, and
managenent practices and treatnent requirenents, as appropriate.”
Id. According to 8 402(p)(6), EPA was to pronul gate the program
by October 1, 1993, one year prior to the expiration of the
permt noratorium |d.

On Decenber 8, 1999, nore than six years after the required
date and nore than five years after the expiration of the permt

nmoratorium EPA pronul gated the Phase Il rule. Regulations for

Revi si on of the Water Pollution Control Program Addressing Storm

Water Di scharges, 64 Fed. Reg. 68,722 (Dec. 8, 1999) (codified at

40 CF. R pts. 9, 122, 123 and 124). Under the Phase Il rule,

NPDES permts are required for stormmvater discharges from smal



muni ci pal sewer systens and fromsnmall construction sites. 40
CFR 8§ 122.26(a)(9)(i). The Phase Il rule also preserves the
residual authority of EPA and authorized state agencies to
designate that a stormnater discharge requires a permt. 1d.3
EPA' s retention of its residual designation authority has been
upheld as a legitinmate exercise of its statutory authority

pursuant to 8 402(p)(2)(E) and (p)(6). Envtl. Def. Cr., v. EPA

344 F.3d 832, 874-76 (9th Gr. 2003).

I[I. Prelimnary Matters

A. Jurisdiction

Al though neither party disputes this Court’s jurisdiction, a
federal court has an independent duty to examne its own

jurisdiction. FWPBS, Inc. v. Cty of Dallas, 493 U S. 215, 231

(1990). Section 505(a) provides the district courts with

® EPA or an authorized state agency nmay exercise its
resi dual designation authority to require a permt if:

(C© The Director, or in States with approved NPDES
prograns either the Director or the EPA Regi onal

Adm ni strator, determ nes that stormwater controls are
needed for the di scharge based on wastel oad all ocati ons
that are part of "total maxi numdaily | oads" (TMDLS)
that address the pollutant(s) of concern; or

(D) The Director, or in States with approved NPDES
prograns either the Director or the EPA Regi onal

Adm ni strator, determ nes that the discharge, or
category of discharges within a geographic area,
contributes to a violation of a water quality standard
or is a significant contributor of pollutants to waters
of the United States.

40 C.F.R § 122.26(a)(9)(i).



jurisdiction to hear a citizen suit alleging a violation of an
“effluent standard or limtation.” 33 U S . CA 8 1365(a)(1).
The term “effluent standard or Iimtation” is defined in part as
“an unl awful act under [§ 301(a)] of this title.” 33 US.CA 8§
1365(f). Because CLF all eges that Hannaford’s di scharge of
stormnvater is unlawful under 8 301(a), this Court has
jurisdiction.

B. Ri peness

On June 27, 2003, CLF filed a petition with VANR seeking a
determ nation that various stormnvater discharges, including the
di scharge at issue here, required NPDES permts. Def.’s Supp.
Brief at 2 (Doc. 22). Inits initial notion to dismss,

Hannaf ord asserted that the instant case was not ripe for

adj udication. Def.’s Mem in Support at 21 (Doc. 3). On

Sept enber 26, 2003, VANR denied CLF s petition. Def.’s Supp.
Brief at 2-3. Upon VANR s denial of CLF s petition, Hannaford
wthdrewits notion to dismss for lack of ripeness. |[d. at 6.
CLF has subsequently appeal ed VANR s deci sion to the Vernont
Wat er Resources Board (“VWRB).

Al though certainly related, CLF s ongoing adm nistrative
action does not address the issue presented in this case.
Nowhere in the pleadings does CLF contend that the Burlington
Plaza falls wthin the categories of stormwater discharges

required to obtain a permt under the Phase | and Phase |1 rules.



Nor does CLF claimthat EPA or VANR has exercised its residua
designation authority to require a permt for the Burlington
Pl aza.

Instead, CLF interprets 8 301(a) to prohibit all stormater
di scharges notw t hst andi ng any categorical or individual
desi gnation issued (or not issued) by EPA or VANR.  According to
CLF s interpretation of the CM, Burlington Plaza violates, and
will continue to violate, 8 301(a) regardless of the ultimte
outcone of the admnistrative appeal. As a result, there is no
reason for the Court to defer judgnent until VWRB has issued a
deci si on.

CLF strenuously objects to any consideration of the
adm ni strative action on the ground that it exceeds the scope of
the pleadings. The Court does not rely on anything related to
the adm nistrative action in reaching its deci sion.

I1l. Legal Standard

On a notion to dismss pursuant to Rule 12(b)(6), “a court
has to consider the |egal sufficiency of the claimas stated in
the conplaint and is not to weigh facts underlying the claimor

the nerits of the case.” Esden v. Bank of Boston, 5 F. Supp. 2d

214, 216 (D. Vt. 1998) (citing &ldman v. Belden, 754 F.2d 1059,

1067 (2d Cir. 1985)). Dismssal is inpermssible unless “it
appears beyond doubt that the plaintiff can prove no set of facts

in support of his claimwhich would entitle himto relief.”
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Harris v. Gty of New York, 186 F.3d 243, 247 (2d G r. 1999).

“In ruling on such a notion, the court nust ook only to the
all egations in the conplaint and any docunents attached to or

i ncorporated by reference in the conplaint.” Dangler v. New York

Cty Of Track Betting Corp., 193 F.3d 130, 138 (2d G r. 1999).

Morever, the court rnmust assune all well-pleaded factual
all egations to be true and draw reasonable inferences in the

light nost favorable to the plaintiff. Bernheimv. Litt, 79 F.3d

318, 321 (2d Cr. 1996).

| V. Discussion

As di scussed, CLF does not contend that the Burlington Plaza
falls into the categories of stormmvater discharges required to
obtain a permt under the Phase | and Phase Il rules. Therefore,
the question before the Court is whether § 301(a) of the CWA
prohi bits the Burlington Plaza from di schargi ng stornmat er
wi t hout an NPDES permt even though neither EPA nor VANR require
the Burlington Plaza to obtain a NPDES permt.

A. Statutory Text

The Court’s “first step in interpreting a statute is to
determ ne whet her the | anguage at issue has a plain and
unanbi guous neaning with regard to the particular dispute in the

case.” Robinson v. Shell Gl Co., 519 U S. 337, 340 (1997).

Section 301 states “[e] xcept as in conpliance with this section

and [other specified sections, including 8 402], the discharge of
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any pollutant by any person shall be unlawful.” 33 U S.C A 8§
1311(a). Therefore, the discharge of a pollutant in conpliance
with 8 402 does not violate § 301(a).

Section 402 cannot be interpreted to require NPDES permts
for all stormnater di scharges notw thstandi ng regul ati ons or
i ndi vidual determ nations issued (or not issued) by EPA or
aut hori zed state agencies. There are two principal reasons why
the plain | anguage of the text prevents such an interpretation.
First, 8 402(p)(5)-(6) directs EPA to study the Phase |
st ormnvat er di scharges and grants EPA discretion to devel op a
program t hat distingui shes between those stormwater discharges
that require regul ation and those that do not. Section
402(p) (5)-(6) would be utterly nmeaningless if all stormater
di scharges were to require NPDES permts regardl ess of EPA' s
regulations. It is a cardinal principle of statutory
construction that courts give effect, if possible, to every

cl ause and word of the statute. E.g., Duncan v. Wl ker, 533 U. S.

167, 174 (2001) (collecting cases).

Congress uses clear language in 8 402(p)(5)-(6) to grant EPA
discretion to determne that certain stormaater discharges
require regulation while others do not. Section 402(p)(5) states
that the purpose of EPA's study is to “establish[] procedures and
met hods to control stormnater discharges to the extent necessary

to mtigate inpacts on water quality.” 33 U S . C A 8 1342(p)(5).
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EPA is not mandated to control all stormwater discharges, only
those “necessary to mtigate inpacts on water quality.” I1d.

In 8 402(p)(6), Congress directs EPA to “designate
stormvat er di scharges [other than the Phase | discharges
identified in 8 402(p)(2)] to be regulated to protect water
quality.” 33 U S CA 8 1342(p)(2)(6). EPA “shall establish a
conprehensive programto regul ate such designated sources.” 1d.
Merriam Webster’s Col l egiate Dictionary defines the verb
“designate” as “[t]o indicate and set apart for a specific
purpose.” Merriam Wbster’'s Collegiate Dictionary 312 (10th ed.
2002). The authority to designate or set apart sone stornmater
di scharges for regulation carries with it the authority to | eave
ot her stormwat er discharges unregul ated. Congress’ order that
EPA “designate” certain stormnvater discharges for regulation
woul d be superfluous if all stormwater discharges were to be
regul ated notw t hst andi ng EPA’ s desi gnati on.

Second, although EPA ultimately pronul gated Phase |1 rules
that use NPDES permts as the control nechani smfor stormater
di scharges, nothing in 8 402(p)(6) requires EPA to use NPDES
permts in its regulatory program Section 402(p)(6) only
requires that the program “(A) establish priorities, (B)
establish requirenents for State stornmwater nanagenent prograns,
and (C) establish expeditious deadlines.” 33 U S.C A 8§

1342(p)(6). In sharp contrast, 8§ 402(p)(3) specifically requires

13



NPDES permts for Phase | discharges and 8 402(p)(4) directs EPA

to pronul gate permt application requirenents for those

di scharges. 33 U S.C A 8 1342(p)(3)-(4). Had Congress intended
to mandate NPDES permts for all Phase Il discharges, it knew how

to say so and woul d have done so. Cf. Touch Ross & Co. V.

Redi ngton, 442 U.S. 560, 572 (1979) (“[When Congress w shed to
provide a private damage renedy, it knew how to do so and did so

expressly.”); see also Envtl. Def. Cr., 344 F.3d at 844 ("EPA

was free to adopt [in the Phase Il rules] any regulatory program
including a permtting program that included [the elenents set
forth in 8 402(p)(6)]. It is nore reasonable to interpret
congressional silence about permts as an indication of EPA s
flexibility not to use themthan as an outright prohibition.”)
(citations omtted). In sum 8 402(p)(5)-(6) does not require
EPA to regulate all stormwater discharges, nor does it require
EPA to use NPDES permts to regul ate those di scharges EPA does
designate for regul ation.

CLF acknow edges that, as a non-Phase | discharger, the
Burlington Plaza enjoyed a seven-year permt noratorium 33
U S CA 8 1342(p)(1)-(2). Nevertheless, CLF contends that §
301(a)’s prohibition on all permt-less stormwvater discharges
once again becane the |law of the | and when the permt noratorium
expired on Cctober 1, 1994. CLF argues the Burlington Plaza has

been continuously violating 8 301(a) since that date.
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CLF may be correct that upon the expiration of the permt
nmoratoriumall stormnater discharges without permts were in
violation of 8 301(a). This is because EPA did not issue the
Phase Il rules until Decenber 8, 1999 and they did not becone

effective until February 7, 2000. Regul ations for Revision of

the Water Pollution Control Program Addressing Storm Wat er

Di scharges, 64 Fed. Reg. 68,722 (Dec. 8, 1999) (codified at 40

CFR pts. 9, 122, 123 and 124). Thus, it could be argued that
during the nore than five-year period between the end of the
noratorium and the effective date of the Phase Il rules, al
stormvat er di scharges without a permt, including the Burlington
Pl aza, were subject to the permt requirenent and were violating
8§ 301(a).

The Court not need not address this question, however. As
di scussed, the plain | anguage of 8§ 402(p) authorizes EPA to issue
regul ati ons designating which stormmat er di scharges are to be
regul ated and which are to be left unregulated. Wen those Phase
Il regulations went into effect, a stormnvater discharge |eft
unregul ated fell into conpliance with 8 402(p) unless EPA or an
aut hori zed state agency |later exercised its residual designation
authority to require an NPDES permt for that discharge. A
stormnat er di scharge that conplies with 8 402(p) does not violate
8 301(a). Because CLF does not contend that the Burlington Pl aza

vi ol ates an existing regulation or an individual designation by

15



EPA or VANR, CLF fails to state a legally cogni zable clai mthat
Hannaford currently violates 8 301(a). CLF is precluded from
bringing a claimbased on past violations because 8§ 505(a) does
not authorize citizen suits for past violations of the CWA

OGnvaltney of Smthfield, Ltd. v. Chesapeake Bay Found., 484 U. S.

49, 56-64 (1987).

B. Leqgi slative H story

CLF argues that the legislative history of the Water Quality
Act supports CLF s interpretation that upon the expiration of the
permt noratorium all stormwater discharges previously subject
to the 8 301(a) prohibition once again becane prohibited,
regardl ess of any regul ations or individual designations issued
(or not issued) by EPA or authorized state agencies pursuant to 8§
402(p)(5)-(6). VWiere, as in this case, “the words of the statute
are unanbi guous, the ‘judicial inquiry is conplete.’” Desert

Pal ace v. Costa, 539 U.S. 90, _ , 123 S. . 2148, 2153

(2003) (quoting Rubin v. United States, 449 U S. 424, 430 (1981)).

To the extent that there is any anbiguity in the statutory
text, however, the legislative history does not support CLF s
argunent. For exanple, CLF quotes Congressnman Roe, Chairman of
t he House Subcomm ttee on Water Resources during the devel opnent
of the Water Quality Act:

The control of stormwater discharges to protect the

quality of the Nation’s waters is a vast undertaking

whi ch, under existing law, would require an estimated 1
mllion permts. The provision in the bill establishes

16



an orderly procedure which will enable the major

contributors of pollutants to be addressed first, and

all discharges to be ultimately addressed in a manner

which will not conpletely overwhel m EPA's capabilities.

133 Cong. Rec. H168-03 (daily ed. Jan. 8, 1987).

CLF reads Congressnman Roe’s statenent to nean that all
stormvat er discharges ultimately will require NPDES permts. 1In
fact, Congressman Roe only states that all stormwater discharges
will be “addressed” in a manner that will not overwhel m EPA. By
issuing the Phase Il rules and retaining its residual designation
authority, EPA did address all remaining stormmvater discharges in
a manner that has not overwhelned its capabilities.

Moreover, the legislative history is replete with evidence
t hat Congress was concerned with the overwhel m ng and unnecessary
regul ation created by the absolute prohibition on all stormater
di scharges that existed before the enactnment of the Water Quality
Act. To cite just one exanple:

The new | anguage [in the Water Quality Act] wll

properly reduce the universe of permts required for

stormwater frommllions to thousands w thout reducing

the protection of the environnent. W established a

mechanismthat will require permts only where

necessary—-rather than in every instance. Wthout these
changes, local, State, and Federal officials would be

i nundated with an enornous permtting workl oad even

t hough nost of the di scharges woul d not have

significant environnental inpacts.

133 Cong. Rec. H168, H170 (daily ed. Jan. 8, 1987) (statenent of
Rep. Hamrer schm dt).

Congress’ concern about over-regul ation was al so evi dent

during the 1992 debate concerning the extension of the permt

17



nmor at ori um
EPA has mssed its target deadlines and is only now
begi nning to inplenent stormvater regul ations for
industries and large cities. EPA and the States are
sinply not ready to nove ahead on storm water
regul ations for smaller cities—that is, cities under
100, 000 popul ation-and for countl ess other discharges.
. When th[e] noratoriumexpires, small towns, non-
i ndustrial concerns such as parking |ot owners, and
even private homeowners, could be in violation of the
act unl ess Congress noves to extend the deadline. And
that is precisely what ny bill does-nothing nore,
not hi ng | ess.

138 Cong. Rec. H9789-02 (daily ed. Sept. 29, 1992) (statenent of
Rep. Hamrerschm dt).

Representati ve Hammerschm dt’s statenent that upon
expiration of the noratoriumvarious stormmater discharges could
violate the CWA was correct because at the tinme the statenent was
made EPA had yet to pronmulgate the Phase Il rules. In order to
avoi d burdensone over-regul ation, an extension on the permt
nmoratori um was necessary to give EPA tinme to devel op and
promul gate the Phase Il rules. Representative Hanmerschm dt’s
statenent does not bol ster CLF s contention that upon expiration
of the noratoriumall permt-|less stormwvater discharges would
violate the CWA regardl ess of EPA s rul es.

Taken as a whole, the legislative history of the Water
Quality Act supports this Court’s interpretation of the
unanbi guous | anguage of 8§ 402(p)(5)-(6).

C. EPA Cui dance

CLF also cites to a nunber of EPA guidance docunents that,

18



according to CLF, denonstrate EPA's position that all permt-|ess
stormvat er di scharges are prohibited under 8 301(a). This
argunent is refuted by the United States’ Am cus Curiae Brief
(Doc. 28), which essentially interprets the CMWA in the sane
manner set forth above.

CLF does not directly challenge EPA's Phase Il rules.*
Nevert hel ess, CLF argues that EPA “could not create exenptions to
section 301(a) for stormmater discharges by rule.” Pl.’ s OQop.
Mem at 3 (Doc. 15). In support of this proposition, CLF relies

on the analysis set forth in NRDC v. Costle, 568 F.2d 1369 (D.C

Cr. 1977). 1In Costle, the D.C. Crcuit reviewed EPA regul ations
t hat exenpted several categories of point source discharges from
NPDES permt requirenents. After reviewing the legislative
history of the CWA, the D.C. Circuit held that “Congress intended
the NPDES permt to be the only nmeans by which a discharger from
a point source may escape the total prohibition of 8§ 301(a).”

Id. at 1374. The court ruled that EPA did not “have authority to
exenpt categories of point sources fromthe permt requirenents
of § 402.” 1d. at 1377.

CLF' s reliance on Costle is msplaced. Costle was deci ded

“ A challenge to EPA's stormnat er regul ati ons woul d be
subject to the jurisdiction of the federal courts of appeals. 33
US CA 1369(b)(1); Envtl. Def. Cr., 344 F.3d at 843.

Mor eover, EPA's Phase Il rules, including its residual
designation authority, have been |l argely upheld by the N nth
Crcuit. Envtl. Def. CGr., 344 F.3d at 843-79.
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ten years prior to the enactnent of the Water Quality Act and the
addition of 8 402(p). As a result, the holding in Costle has no
bearing either upon this Court’s interpretation of the plain

| anguage of 8§ 402(p) or upon EPA' s authority to promul gate
regul ati ons pursuant to § 402(p).

CLF' s reliance on Environmental Protection | nformation

Center (EPIC) v. Pacific Lunber Co. (PALCO, No. C. 01-2821 WVHP

(N.D. Cal. Qct. 14, 2003), is equally unavailing. Pl.’ s Supp.
Mem (Doc. 25). In EPIC the district court held that EPA s
silviculture regulations could not be interpreted to define point
source discharges fromsilvicultural activities as non-point
sources. |1d. at 19-21. The court did not exam ne EPA s
regul ati ons on stormnat er di scharges, which are at issue in this

case. ®

® The district court later issued a second opinion denying
PALCO s notion to dismss EPIC s renmaining clainms. Envtl. Prot.
Info. CGr. (EPIC) v. Pac. Lunber Co. (PALCO, No. C. 01-2821 MHP
slip op. at 15 (N.D. Cal. Jan. 23, 2004). PALCO argued that the
stormnat er di scharges in question were not required to obtain a
NPDES permit because the discharges were exenpt under 8§ 402(p).
Id. at 10-11. The court held that two threshold questions govern
the applicability of 8§ 402(p): (1) whether the discharges are
conposed entirely of stormmvater, and (2) whether the discharges
are unregulated. 1d. at 12. The court concluded that 8§ 402(p)
was i napplicabl e because EPIC al |l eged that the discharges
cont ai ned pol lutants and therefore they coul d not be considered
to be conposed entirely of stormwater. 1d. Furthernore, the
stormvat er di scharges were from point sources and as a result
were not currently unregulated by the CWA.  [d. at 13-14.

To the extent that the holding set forth here is at odds
with the Northern District of California s opinion, this Court
respectfully declines to follow that opinion.
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CLF nonet hel ess contends that this Court should followthe
Northern District of California’s lead and interpret EPA s
“residual designation authority regulation in a manner that is
harnoni zed with the Clean Water Act.” Pl.’s Supp. Mem at 2.
CLF cites EPIC for the proposition that the Phase Il rules do not
“exenpt” the Burlington Plaza fromregul ati on because EPA and
VANR retain residual designation authority to require a permt
fromthe system

It is undisputed that EPA or VANR coul d exercise their
resi dual designation authority to require a permt fromthe
Burlington Plaza. 40 CF. R 8§ 122.26(a)(9)(i). It is equally
undi sputed that neither agency has done so. Therefore, although
CLF is correct that the Burlington Plaza is not forever “exenpt”
fromthe possibility of future regulation, this fact does not
advance CLF' s claimthat the systemcurrently violates the CM\A

CLF further asserts that EPA's and VANR s resi dual
designation authority to require a permt for the Burlington
Pl aza cannot be interpreted to preclude this Court from
exercising the sane authority. According to CLF, such an
interpretation would deprive this Court of its subject matter
jurisdiction to hear a citizen suit.

CLF s argunment does not raise a valid jurisdictional
guestion. District courts undoubtedly have jurisdiction to hear

a citizen suit alleging an ongoing violation of § 301(a). 33
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US CA § 1365(a), (f). Instead, CLF argues that district
courts have the authority, independent of EPA and VANR, to
designate stormmvater di scharges as requiring NPDES permts.
Nowhere does the CWA provide the district courts with this
authority. Rather, residual designation authority is explicitly
vested in EPA and authorized state agencies. 33 U S. C A 8
1342(p)(2)(E), (p)(6). D strict courts lack the institutional
capability to determ ne whether a stormnater discharge
“contributes to a violation of a water quality standard or is a
significant contributor of pollutants to waters of the United
States.” 33 U S.C A 8 402(p)(2)(E). If this Court were to nmake
such a determnation, it would inproperly assunme control over the

adm ni stration of NPDES permtting by EPA and VANR See Morris

v. Gty of Santa Cruz, No. C 93-20496, 1994 W. 514032 at *2 (N.D

Cal. Sept. 6, 1994) (CWA does not give district courts the
authority to exercise residual designation authority pursuant to

§ 402(p)(2)(B)).
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V. Concl usi on

For the reasons stated above, Hannaford' s Mtion to Dism ss
(Doc. 2) is GRANTED. The conplaint against all defendants is
di sm ssed.

Dated at Burlington, Vernont this __ day of My, 2004.

WIlliam K. Sessions |11
Chi ef Judge, U S. District Court
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